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IL ARGUMENT IN REPLY 
The District Court Erred in Denying Mr. Alba's Motion to Extend 
the Time to File his !CR 12(b) Suppression Motion 
Mr. Alba's arguments in support of this Court finding error in the denial of 
the motion to extend time to file the suppression motion are set out in full in the 
Opening Brief. The purpose of this brief is to address misunderstandings reflected 
in the State's brief. 
Mr. Alba has argued that counsel's recent substitution as a result of a conflict 
on the part of prior counsel was good cause to allow an extension of time to file a 
suppression motion. The State has mischaracterized Mr. Alba's argument as an 
argument that substitution of counsel is per se good cause and then argues that Mr. 
Alba's position should be rejected because it would allow defondants to 
"manufacture good cause or excusable neglect merely by substituting counsel" thus 
nullifying the requirements of ICR 12. Respondent's Brief pp. 8-9. 
Mr. Alba has not argued that substitution of counsel is per se good cause to 
allow an extension of time to file a suppression motion. Rather, he has argued that 
substitution of counsel may be good cause and specifically noted that State u. Lenz, 
103 Idaho 632, 633, 651 P.2d 566, 567 (Ct. App. 1982), held that a substitution of 
counsel may not require a court to hear and decide an otherwise untimely motion, 
but will allow the court to do so. Opening Brief p. 6. He then argued that in his 
case there was good cause because the substitution of counsel was based upon a 
conflict of interest, thus rendering the district court's assumption that prior counsel 
was acting in his best interests in failing to file a motion inappropriate. Nothing in 
Alba's argument leads to the frightening result envisioned by the State wherein 
any defendant who wants to file a late motion may do so simply by hiring new 
counsel. 
The State continues its argument with a recitation of standards applicable to 
ineffective assistance of counsel claims stating that it is presumed that counsel is 
competent and that trial tactics were based on sound legal strategy. Respondent's 
Brief p. 9. From this, the State concludes that Mr. Alba's prior counsel, although 
acting under a conflict of interest, should be presumed to have been acting 
competently and in accord with his client's best interests when he failed to file a 
motion to suppress. Id. The logic of this argument is not entirely clear. However, 
the question of whether the district court abused its discretion in not granting an 
extension of time to file a motion to suppress does not turn upon the standards 
applicable to a post-conviction claim of ineffective assistance of counsel. (Note that 
the State failed to cite any case holding that the district court's decision on whether 
to grant a motion for extension of time is controlled by the ineffective assistance of 
counsel standards.) Rather, the court is to consider whether there is good cause for 
the request - and good cause may include a recent substitution of counsel. State u. 
Lenz, supra. 
Mr. Alba submits that the district court did err in denying the motion to 
extend time to file a motion to suppress. He also submits that as the error was an 
objected to error, the burden on appeal has shifted to the State to demonstrate the 
2 
error harmless beyond a reasonable doubt. State u. Perry, 150 Idaho 209, 221, 2'15 
3d 961, 973 (2010). As the State has made no attempt whatsoever to argue 
harmlessness, Mr. Alba asks that this Court vacate his conviction and remand with 
instructions to hear the motion to suppress. State v. Almaraz, 154 Idaho 584, 598, 
301 P.3d 242, 256 (2013), and State u. Srnith, _Idaho_,_ P.3d 2016 WL 
455797 (Ct. App. 2016), holding that when the State does not argue error was 
harmless, it cannot be said to have met its burden of proving the error harmless 
beyond a reasonable doubt. 
B. In the Alternative, the Sentence is Excessive 
Mr. Alba relies upon the argument set out in his Opening Brief with regard 
to the excessive nature of the sentence. If this Court does not grant relief based on 
the error in denying the motion to extend time to file a suppression motion, he asks 
that this Court reverse the sentence and remand for imposition of a lesser sentence. 
III. CONCLUSION 
For the reasons set forth in the Opening Brief and above, Mr. Alba asks this 
Court to vacate his conviction and remand for a hearing on his motion to suppress. 
In the alternative, he asks this Court to reverse his sentence and remand for 
imposition of a lesser sentence. 
Respectfully submitted this I01ay of February, 2016. 
Dc~h=uJ~( 
Attorney for Cecilo Ponce Alba 
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